








































































































































































































































































































































vagueness was created by the Secretary's revisions in August 
1988. 

I agree with Cortez that the evidence establishes that MSHA 
did not enforce this regulation as to F-150 pickup trucks before 
the August 1988 revision. However, it has been established that 
non-enforcement does not bar MSHA from citing violations. 
Conesville Coal Preparation Company, 12 FMSHRC 639, April 1990. 

Cortez further argues that since 30 c.F.R. § 56.14207 fails 
to provide adequate notice it is necessary to apply the reason
ably prudent person test in determining the interpretive validity 
of the regulation. 

Many of the Secretary's regulations are designed to deal 
with the myriad of circumstances that can arise in the mining 
industry. For example, see the leading case of Ideal Cement 
Company, 12 FMSHRC 2409, (November 1990) involving 30 C.F.R. 
§ 56.9002 3 (1987). As a result of the design of the regulations 
many of them are subject to the claim that they are overly broad 
or vague. 

This case is no different. Cortez asserts it did not have 
fair notice that its F-150 half-ton pickup truck was subject to 
the contested regulation. 

In such circumstances, the Commission has ruled that the 
appropriate test in interpreting and applying such broadly worded 
standards is not whether the operator had explicit prior notice 
of a specific prohibition or requirement, but whether a reason
ably prudent person familiar with the mining industry and the 
protective purposes of the standard would have recognized the 
specific prohibition or requirement of the standard. Ideal, 12 
FMSHRC at 2416; Cyprus Tonopah Mining Corporation, 15 FMSHRC 367, 
375 (March 1993). 

In support of its position that it did not have fair notice 
of the requirement Cortez relies on Lanham Coal Co. Inc., 13 
FMSHRC 1710 (October 1991). 

Lanham was remanded by the Commission to Judge James A. 
Broderick to "determine, through application of the reasonably 
prudent person test, whether Lanham had fair notice that 30 

3 The standard provided that: Equipment defects affecting safety shall 
be corrected before the equipment is used. 
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c.F.R. § 77.1710(g) 4 required the use of safety belts or lines 
under the circumstances of this case." 13 FMSHRC 1341. 

In his decision after remand (13 FMSHRC 1710) Judge Broder
ick vacated the citation on the basis of several findings. Those 
were that (1) prior to the accident, neither the operator nor the 
MSHA inspector who issued the citation considered the cited 
standard applicable to the tarping of trucks, (2) the inspector 
had never previously cited the practice and had never used safety 
belts in such circumstance, (3) MSHA had no standards or guide
lines that covered the practice and (4) Lanham had no specific 
notice that the practice violated the standard that dealing with 
safety belts and lines. 

In this case the facts fairly establish (1), (2) and (4). 
However, Cortez knew or should have known of MSHA's requirements 
of parking procedures for unattended equipment because MSHA's 
regulation fairly covered the practice. As a result Lanham is 
not controlling. 

Cortez further contends that even if 30 C.F.R. § 56.14207 
could be read to encompass passenger pickup vehicles, the opera
tor complied with the regulation. 

specifically, it is asserted that the vehicle's engine was 
off, the transmission was in the park position and the manual 
brake was cable activated. 

Cortez's argument does not address the relevant portion of 
the regulation; namely, the last sentence of 30 C.F.R. § 14207 
which provides: 

When parked on a grade, the wheels or 
tracks of mobile equipment shall be either 
chocked 5 or turned into a bank. 

4 The regulation involved 30 C.F.R. S 77.1710 entitled 
Clothing; requirements provides in pertinent part: 

Each employee working in a surf ace coal mine or in the 
surface work areas of an underground coal mine shall be 
required to wear protective clothing and devices as 
indicated below: 

(g) Safety belts and lines where there is danger of 
falling; a second person shall tend the lifeline when 
bins, tanks, or other dangerous areas are entered. 

"Protective 

Webster's New Collegiate Dictionary at 194 defines a chock as "a 
wedge or block for steadying a body (as a cask) and holding it motionless, for 
filling in an unwanted space, or for blocking the movement of a wheel." 
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It is clear from the evidence that the pickup was parked on 
a 5 to 6 degree grade. In addition, its wheels were neither 
chocked or turned into a bank. 

Cortez has attached to its post-trial brief as Exhibit A 
MSHA's Program Information Bulletin No. P93-29 dated November 4, 
1993. 

I decline to take official notice of the bulletin. Its 
subject matter does not appear relevant to this case since it 
deals with automatic transmission defects in certain named Ford 
vehicles. 

Cortez finally claims the violation was not Significant and 
Substantial. 

A violation is properly designated S&S "if, based upon the 
particular facts surrounding that violation, there exists a 
reasonable likelihood that the hazard contributed to will result 
in an injury or illness of a reasonably serious nature." Cement 
Division, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981). 
In Mathies Coal co., 6 FMSHRC 1, 3-4 (January 1984), the 
Commission explained: 

In order to establish that a violation of a mandatory 
safety standard is significant and substantial under 
National Gypsum, the Secretary of Labor must prove: (1) 
the underlying violation of a mandatory safety 
standard; ... (2) a discrete safety hazard ... that is 
a measure of danger to safety -- contributed to by the 
violation; (3) a reasonable likelihood that the hazard 
contributed to will result in an injury; and (4) a 
reasonable likelihood that the injury in question will 
be of a reasonably serious nature. 

See also Austin Power Co. v. Secretary, 861 F.2d 99, 103-04 (5th 
Cir. 1988), aff'g 9 FMSHRC 2015, 2021 (December 1987) (approving 
Mathies criteria). The Commission has held that the third ele
ment of the Mathies formula "requires that the Secretary estab-
1 ish a reasonable likelihood that the hazard contributed to will 
result in an event in which there is an injury." U.S. Steel 
Mining Co., 6 FMSHRC 1834, 1836 {August 1984) (emphasis in ori
ginal) . 

In the instant case the Secretary failed to establish the 
third facet of the Mathies formulation. The inspector noted the 
pickup was stationary and he saw no reason to suspect the brake 
was not adequate to hold the weight of the vehicle on the 
existent grade. {Tr. 26). 

Evidence was offered by the Secretary concerning prior 
fatalities involving unattended vehicles running over workers. 
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The comparison fails. The credible evidence establishes the 
vehicle was stationary with adequate transmission and brakes. 
{Tr. 25, 54). 

The S&S allegations should be stricken. 

For the foregoing reasons the citation should be affirmed. 

CIVIL PENALTY 

Section llO(i) of the Act mandates consideration of certain 
criteria in assessing appropriate civil penalties. 

The size of Cortez is stipulated to be 1,221,241 production 
tons and the size of the mine itself is 362,640. 

The payment of the proposed penalty will not adversely 
affect Cortez's ability to continue in business. 

There is no evidence of the operator's prior history. 

Cortez was negligent as company vehicles were left 
unattended without taking the necessary precautions as required 
by the regulations. 

The gravity of the violation was low since the parking and 
transmission adequately held the pickup truck on the grade. 

Cortez demonstrated good faith in abating the violative 
condition. 

Considering the statutory criteria I conclude that a civil 
penalty of $75.00 is appropriate. 

Accordingly, I enter the following: 

ORDER 

Citation No. 3928117 is affirmed and a civil penalty of 
$75.00 is assessed. 

Law Judge 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 1 9 1994 

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDINGS 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

U. S. STEEL MINING COMPANY, 
INC. I 

Respondent 

Docket No. WEVA 93-11 
A. C. No. 46-05907-03655 

Docket No. WEVA 93-340 
A. C. No. 46-05907-03685 

Docket No. WEVA 93-368 
A. C. No. 46-05907-03688 

Shawnee Mine 

DECISION APPROVING SETTLEMENT 

Appearances: Javier I.Romanach, Esq., Office of the Solicitor, 
U. S. Department of Labor, Arlington, Virginia, 
for the Secretary; 
Billy M. Tennant, Esq., Pittsburgh, Pennsylvania, 
for Respondent. 

Before: Judge Maurer 

These cases are before me upon a petition for assessment of 
civil penalties under section 105(d) of the Federal Mine Safety 
and Health Act of 1977 (the Act). An evidentiary hearing in 
these matters was held on November 18, 1993, in Beckley, 
West Virginia. At the conclusion of that hearing, the parties 
filed a motion to approve a settlement agreement and to dismiss 
these cases. 

The citations, initial assessments, and the proposed 
settlement amounts are as follows: 

CITATION NO. 

WEVA 93-11 

3738158 

161 

PROPOSED 
ASSESSMENT 

$ 136 

PROPOSED 
SETTLEMENT 

$ 136 



WEVA 93-340 

3579354 

WEVA 93-368 

3976690 
3976694 
3578514 

189 

50 
50 

-2Q 

50 1 

50 
Vacated 
Vacated 

TOTAL $ 475 $ 236 

I have _considered the representations and documentation submitted 
in these cases, as well as the testimony contained in the record 
of proceedings, and I conclude that the proffered settlement is 
appropriate under the criteria set forth in section llO(i) of the 
Act. 

WHEREFORE, the motion for approval of settlement is GRANTED, 
and it is ORDERED that respondent pay a penalty of $236 within 
30 days of this order. 

Law Judge 

Distribution: 

Javier I. Romanach, Esq., Office of the Solicitor, 
U. S. Department of Labor, 4015 Wilson Boulevard, Room 516, 
Arlington, VA 22203 (Certified Mail) 

Billy M. Tennant, Esq., 600 Grant Street, Room 1580, Pittsburgh, 
PA 15219-4776 (Certified Mail) 

dcp 

1
/ Citation No. 3579354 is modified to delete the 

"significant and substantial" finding. 
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FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 2 4 1994 

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

PEABODY COAL COMPANY, 
Respondent 

Docket No. KENT 92-1079 
A.C. No. 15-11012-03520 

Camp 9 Preparation Plant 

DECISION 

Appearances: Brian W. Dougherty, Esq., Office of the Solicitor, 
u. s. Department of Labor, Nashville, Tennessee, 
for Petitioner; 
David R. Joest, Esq., Henderson, Kentucky, for 
Respondent. 

Before: Judge Amchan 

Statement of Facts 

On the morning of July 21, 1992, MSHA Inspector 
Philip Dehart examined a refuse pile at Respondent's Camp 9 
Preparation Plant (Tr. 12). This pile, which consists of debris 
from washed coal, is approximately 100 feet high and bigger than 
100 feet x 100 feet horizontally (Tr. 21). Mr. Dehart found 2 
pools of water on the refuse pile. One was about 40 feet by 20 
feet and an inch deep and the other was about 35 feet by 20 feet 
and also an inch deep (Tr. 13 - 14). 

Mr. Dehart issued Respondent Citation No. 3551344, which 
alleged that the refuse pile was not graded to allow for proper 
drainage and that the inadequate grading violated Peabody's 
approved plan for the refuse area (Exh G-1). Water on the refuse 
pile creates a potential fire hazard due to spontaneous 
combustion (Tr. 10 - 11). However, MSHA apparently did not 
consider the water on Camp 9's refuse pile to present a hazard to 
miners as of July 21, 1992 (Tr. 19 - 20). 

The citation referenced 30 C.F.R. § 77.215 as the regulation 
violated. However, there is no standard requiring a mine 
operator to comply with an approved refuse pile design plan (See 
Tr. 22 - 25). 

163 



At trial, the Secretary argued that the facts in this case 
establish a violation of 30 C.F.R. § 77.215(e). This issue has 
been tried with the consent of Respondent (Tr. 25). 
Section 77.215(e) requires: 

Refuse piles shall not be constructed so as to 
impede drainage or impound water. 

Respondent's position on the merits is that the refuse pile 
was not designed to impound water (Tr. 45). The 2 pools of water 
observed by Inspector Dehart were the result of heavy rains the 
previous evening and differential settling of the refuse in the 
pile (Tr. 40). Peabody contends it complied with the regulation 
by reshaping the refuse pile as soon as it could do so safely 
(Tr. 44) . 

Peabody submits that there is no way to avoid differential 
settling and that to prevent a hazard developing from standing 
water it reshapes the pile with rubber-tired vehicles. 
Respondent argues that, to do this before the pile dries, would 
be hazardous to the operators of its dump trucks, bull dozers and 
scrapers. 

Moreover, Respondent contends that the pile was not 
constructed to impound water. In fact, it is designed so that 
water will drain off the pile and flow away from the pile (Tr. 40 
- 42) . 

Issues 

The issues in this case are whether the fact that there were 
standing pools of water on Respondent's refuse pile establishes 
that water was impounded and, if so, whether the evidence 
establishes that the pile was constructed so as to impede 
drainage or impound water. I conclude that the Secretary has not 
met his burden of proof on either of these issues. 

The testimony of Gordon Ingram, an engineering supervisor 
for Respondent at camp 9, that the accumulation of water on 
July 21 was unavoidable is uncontroverted. This testimony is 
also not inconsistent with Mr. Dehart's testimony that 
dessication cracks indicated that there had been other pools of 
standing water on the pile before July 21. 1 

The word impounded suggests a purposeful rather than an 

1The citation alleged a violation only with regard to the 2 
pools of water observed on July 21, 1992 (Exh. G-2). Moreover, 
the record does not establish that the dessication cracks could 
only have been present if Respondent failed to take reasonably 
prompt steps to reshape the refuse pile after a rainstorm. 
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accidental accumulation of water. In some circumstances, one 
could reasonably conclude that the lack of any corrective action 
to remove water, which had accidently accumulated, might be an 
impoundment. However, Mr. Ingram's uncontroverted testimony 
establishes that the accumulation of water in this case was the 
unavoidable result of differential settling of the refuse. It 
also establishes that Respondent tried to remove the water as 
soon as it was reasonably safe to do so. 

Moreover, even if any accumulation of water is an 
impoundment, there is no evidence in this record to support a 
finding that Respondent's refuse pile was constructed to impede 
drainage or impound water within the meaning of 
section 77.215(e). However, I agree with petitioner that, in 
some circumstances, a failure to take timely corrective action to 
remove water that has collected on a refuse pile may violate 
section 77.215(e). 

A refuse pile is in an ongoing state of construction. 
Therefore, a failure to timely reshape areas in which water has 
collected may 'be "construction" within the meaning of the 
standard. How~ver, the record, in this case, does not establish 
that the water present on the refuse pile on July 21, 1992, was 
present due to any intentional act of Respondent or a failure to 
take reasonably prompt abatement measures. 

In conclusion, it has not been established that the refuse 
pile was constructed so as to impede drainage or impound water. 
I, therefore, vacate Citation No. 3551344. 

ORDER 

Citation No. 3551344 is hereby VACATED and this case is 
dismissed. 

Distribution: 

~r~ 
Administrative Law Judge 
703-756-6210 

Brian W. Dougherty, Esq., Office of the Solicitor, U. s. 
Department of Labor, 2002 Richard Jones Rd., Suite B-201, 
Nashville, TN 37215-2862 (Certified Mail) 

David R. Joest, Esq., 1951 Barrett Court, P. o. Box 1990, 
Henderson, KY 42420-1990 (Certified Mail) 

/jf 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FAUS CHURCH, VIRGINIA 22041 

JAN 2 5 1994 

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

ISLAND CREEK COAL COMPANY, 
Respondent 

: Docket No. KENT 92-1034 
A.C. No. 15-02706-03722-R . . 

: Hamilton No. 2 Mine . . . . 
DECISION 

Appearances: Anne T. Knauff, Esquire, Office of the Solicitor, 
U.S. Department of Labor, Nashville, Tennessee, 
for the Petitioner; 

Before: 

Marshall s. Peace, Esquire, Lexington, Kentucky, 
for the Respondent 

Judge Melick 

This case is before me upon the petition for assessment 
of civil penalty filed by the Secretary of Labor pursuant to 
Section 105(d) of the Federal Mine Safety and Health Act of 
1977, 30 u.s.c. §801 et seq., the "Act," charging the Island 
Creek Coal Company (Island Creek) with violations of manda
tory standards. The general issue before me is whether 
Island Creek violated the cited standards and, if so, what 
is the appropriate civil penalty to be assessed. Additional 
specific issues are also addressed as noted. 

The parties moved to settle Citation/Order Nos. 3418856, 
3420270, 3548984, 3548985, 3549015, 3549019, 3548656 and 3548657, 
proposing a reduction in penalties from $9,979 to $8,326, 
deleting the "significant and substantial" findings from Citation 
Nos. 3548984, 3549015, and 3549019, vacating Order No. 3420253 
and modifying Citation No. 3418856, Order No. 3548657, and Order 
No. 3548985 to citations under Section 104(a) of the Act. I have 
considered the representations and documentation submitted in 
this case and I conclude that the proffered settlement is 
appropriate under the criteria set forth in Section llO(i) of the 
Act. An order directing payment of these penalties will be 
incorporated in the order accompanying this decision. 

The one citation remaining, Citation No. 3549007, alleges a 
"significant and substantial" violation of the mine operator's 
roof control plan under the mandatory standard at 30 C.F.R. 
S 75.220 and charges as follows: 
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The addendum to the roof control plan was not 
being followed as required by letter dated 6-18-90 
in the main east Antioch Mains where a section of 
supply entry was driven 26 feet wide for a distance 
of 200 feet. The WF steel beams, 26 feet long 
spaced in between each truss bolt, seven (7) of 
these beams was [sic] not installed as required by 
the approval of the addendum. 

It is not disputed that the "addendum" to the roof control 
plan set forth in the Secretary's letter dated June 18, 1990, 
became an enforceable part of such plan. The addendum reads as 
follows: 

Your request dated June 5, 1990, for permission to 
widen the existing supply road from the approved 
20 feet width, to a maximum of 26 feet wide for a 
distance of 200 feet on the No. 4 unit, in the 
Antioc~ Mains, for two Parallel sets in the same 
entry i's approved, provided: 

The 200 feet shall be truss bolted on 4 feet [sic] 
centers with 6 inch WF Steel Beams, 26 feet long, 
spaced in between each truss. The steel beams 
shall be supported with steel legs on each end and 
in the middle. Additional support such as steel 
beams and legs and or cribs shall be installed in 
the connecting crosscuts. Steel beams shall be 
secured to the mine roof on each end and the middle. 

The testimony of experienced Inspector Harold Gamblin of 
the Mine Safety and Health Administration (MSHA) is not disputed. 
Gamblin testified that on January 8, 1991, he was performing a 
routine inspection of the subject mine when he observed that 
the referenced addendum to the roof control plan was not being 
followed. Gamblin stated that pursuant to the addendum, the 
mine operator was permitted to utilize a 26 foot-wide supply 
road, six feet wider than ordinarily permitted, only on condition 
that additional roof support was provided. That additional 
support required "I" beams placed every four feet between the 
truss bolts. Gamblin estimated that there should therefore 
have been so beams in place over the 200 foot-long supply road 
and noted that seven beams were missing. According to Gamblin, 
representatives of the mine operator told him that they were 
waiting for "clips" to install the horizontal beams at these 
seven locations. 

Inspector Gamblin opined that the violation was "significant 
and substantial" because the roof in the area was weak and soft 
and was in an area where roof failures had already occurred. It 
was his opinion that it was very likely for there to be roof 
failures under these conditions. Gamblin concluded that if there 
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was a roof fall, it would have been reasonably likely to have 
contributed to reasonably serious injuries because of frequent 
travel through the area, i.e., 10 to 12 people at a time passing 
throughout the day. Gamblin also noted that the normal entry 
width is 20 feet and that MSHA allowed the 26-foot-wide entry 
only on condition that the additional support set forth in the 
addendum to the roof control plan was in place. He also observed 
that vibrations caused by diesel equipment used in this mine 
caused serious vibrations that could also contribute to unstable 
roof conditions. 

Island Creek, in its post-hearing brief, now admits that 
the cited conditions were in fact violations of its roof control 
plan and now disputes only the associated "significant and 
substantial" findings. A violation is properly designated as 
"significant and substantial" if, based on the particular facts 
surrounding that violation, there exists a reasonable likelihood 
that the hazard contributed to will result in an injury or ill
ness of a reasonably serious nature. Cement Division. National 
Gypsum Co., 3 FMSHRC 822, 825 (1981). In Mathies Coal Co., 
6 FMSHRC 1, 3-4 (1984), the Commission explained: 

In order to establish that a violation of a 
mandatory standard is significant and substantial 
under National Gypsum the Secretary must prove: 
(1) the underlying violation of a mandatory safety 
standard; (2) a discrete safety hazard -- that is, 
a measure of danger to safety -- contributed to by 
the violation, (3) a reasonable likelihood that the 
injury in question will be of a reasonably serious 
nature. 

See also Austin Power Co. v. Secretary, 861 F.2d 
99, 103-04 (5th Cir. 1988), aff'g. 9 FMSHRC 2015, 2021 
(1987) (approving Mathies criteria). 

The third element of the Mathies formula requires that 
the Secretary establish a reasonable likelihood that the hazard 
contributed to will result in an event in which there is an 
injury. (U.S. Steel Mining co., 6 FMSHRC 1834, 1836 (1984), and 
also that in the likelihood of injury be evaluated in terms of 
continued normal mining operations (U.S. Steel Mining Co .. Inc., 
6 FMSHRC 1573, 1574 (1984); see also, Halfway. Inc., 8 FMSHRC 8, 
12 (1986) and Southern Ohio Coal Co., 13 FMSHRC 912, 916-17 
(1991). 

Within the above framework of law and the undisputed facts 
in this case it is clear that the violation was indeed "signifi
cant and substantial" and quite serious. 

Inspector Gamblin further observed that the operator was 
negligent in causing the violation inasmuch as it was obvious 
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that the beams were missing. Representatives of the operator 
were clearly also aware that the beams were missing in admitting 
that they were waiting for clips to install the beams. Finally, 
Gamblin observed that the seven beams had been missing for a long 
period of time. He estimated they had been missing for at least 
30 days since mining had progressed inby the cited area about 
2,000 feet. In light of this undisputed evidence it is indeed 
clear that the violation was result of high operator negligence. 

In light of the above evidence, and considering all the 
factors under Section llO(i) of the Act, I find that a civil 
penalty of $300 to be appropriate for the violation charged in 
Citation No. 3549007. 

ORDER 

Island Creek Coal Company is hereby directed to pay a 
civil penalty of $300 for the violation charged in 
Citation No. 3549007 within 30 days of the date of this decision. 
As a result of the settlement agreemen noted herein the Island 
Creek Coal Company is further diiecte o p civil pen lties of 
$8,326 within JO days of the datL of th d 

Distribution: 

Gary Meli 
Administr 

Anne T. Knauff, Esq., Office of the Solicitor, 
U.S. Department of Labor, 2002 Richard Jones Road, 
Suite B-201, Nashville, TN 37215 (Certified Mail) 

Marshall s. Peace, Attorney at Law, 157 W. Short Street, 
P.O.Box 670, Lexington, KY 40568 (Certified Mail) 

lh 
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FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203LEESBURG ~KE 
FALLS CHURCH, VIRGINIA 22041 

JAN 2 5 1994 

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

MAYO RESOURCES INCORPORATED, 
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Docket No. KENT 93-160 
A. C. No. 15-15670-03542 

Mine: #1 

DECISION 

Appearances: Thomas A. Grooms, Esquire, Office of the 
Solicitor, U.S. Department of Labor, Nashville, 
Tennessee for Petitioner; 
Mr. Larry Mills, Lovely, Kentucky for Respondent. 

Before: Judge Fauver 

This is an action for civil penalties under § llO(a) of the 
Federal Mine Safety and Health Act of 1977, 30 u.s.c. § 801 
et seq. 

Having considered the hearing evidence and the record as a 
whole, I find that a preponderance of the substantial, probative, 
and reliable evidence establishes the following Findings of Fact 
and Further Findings in the Discussion below: 

FINDINGS OF FACT 

1. Respondent operates an underground coal mine known as 
Mine No. 1, which produces coal in or substantially affecting 
interstate commerce. 

2. In 1991 Respondent produced 2,600,713 tons of coal, of 
which 48,713 tons were produced at Mine No. 1. 

3. On July 16, 1992, Federal Mine Inspector Theodore 
Herrera issued two of the three citations at issue. On July 28, 
1992, he issued the third citation. 

4. Citation No. 4029449 alleges a violation of 30 C.F.R. 
§ 75.400. Combustible materials, including float coal dust, in 
accumulations from 6 to 10 inches deep were beneath the No. 1 
belt for a distance of about 100 feet. The float coal dust was 
dry and subject to ignition. 
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5. Citation No. 4029500 alleges a violation of 30 C.F.R. 
§ 75.1725{a). The beltline had three stuck conveyor belt 
rollers. They had been stuck for a sufficient time to have flat 
places worn where the belt rubbed against them. 

6. The stuck rollers involved in Citation No. 4029500 were 
covered with float coal dust, which was involved in Citation 
No. 2049499. 

7. At the time, the belt was operating and transporting 
coal. The mine was producing coal on three shifts, 24 hours per 
day. 

8. The size of the accumulations indicated that the float 
coal dust had accumulated for at least three working shifts. The 
wear on the stuck rollers indicated that they had been stuck for 
at least one shift and possibly a week. 

9. The combination of combustible accumulations and stuck 
rollers rubbing against the belt in float coal dust created a 
serious threat of fire or explosion. Smoke caused by fire or 
explosion would probably be carried forward to the working faces 
where miners were working. 

10. The third citation, No. 4030042, alleges a violation of 
30 C.F.R. § 75.517. A permanent splice in the trailing cable to 
a Lee Norse roof-bolting machine was not properly insulated, and 
was not protected, as required by the standard. The inner 
electrical leads were exposed creating an electrocution hazard. 
Inspector Herrera observed this condition while the roof-bolting 
machine was operating. The splice had been torn exposing the 
inner energized electrical leads. The exposed leads had no 
insulation so that they were completely exposed to the touch. 
The cable was subject to frequent handling by miners working in 
the vicinity of the roof-bolting machine, and thus created a 
highly dangerous condition. 

11. Government's Exhibit No. 1, a computer printout of the 
operator's compliance history for 24 months before the citations, 
shows a very poor level of compliance. In the 2-year period, the 
operator received citations or orders with assessments of civil 
penalties for a total of $27,039. Of this amount, the operator 
paid $7,166, contested $2,478 and ignored $17,395 in final civil 
penalty orders {i.e. penalties not litigated). In addition to 
ignoring final penalty orders, the history shows a number of 
previous violations of the standards at issue in this case. 
These include violations of § 75.400 for combustible 
accumulations along the belt lines, violations of S 75.1725 for 
stuck rollers on the No. 1 belt line, and violations of § 75.517 
for cable hazards on a Lee Norse roof-bolting machine. 
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DISCUSSION, FURTHER FINDINGS AND CONCLUSIONS 

Citations Nos. 4029499 and 4029500 

The combination of these citations increases the gravity of 
the two violative conditions: accumulations of loose coal, coal 
dust and float coal dust in the presence of stuck belt conveyor 
rollers that created a ready ignition or heat source. 

Accumulations of loose coal, coal dust and float coal dust 
are one of the most serious threats to the safety of miners and 
one which Congress sought to eliminate in passing the Mine Act. 
As the Commission stated in Black Diamond Coal Mining, 7 FMSHRC 
1117, 1120 (1985) 

We have previously noted Congress' 
recognition that ignitions and explosions are 
major causes of death and injury to miners: 
"Congress included in the Act mandatory 
standards aimed at eliminating ignition and 
fuel sources for explosions and fires. 
(Section 75.400) is one of those standards." 
Old Ben Coal Co., 1 FMSHRC 1954, 1957 
(December 1979) . . . • The goal of reducing 
the hazard of fire or explosions in a mine by 
eliminating fuel sources is effected by 
prohibiting the accumulation of materials 
that could be the originating sources of 
explosions or fires and by also prohibiting 
the accumulation of those materials that 
could feed explosions or fires originating 
else where in a mine. 

The violations involved in these citations were obvious and 
highly dangerous. Failure to prevent or correct the hazards 
before the inspector observed them demonstrates aggravated 
conduct beyond ordinary negligence. 

The violations were also reasonably likely to result in 
serious injuries, and were therefore "significant and 
substantial" violations within the meaning of the Act •. Mathies 
Coal Co., 6 FMSHRC 1, 3-4 (1984); Energy West Mining Co., 
15 FMSHRC 1836, 1839 (1993). 

Citation No. 4030042 

The violation proved under this citation was obvious and 
highly dangerous. The damaged cable, which was exposed to the 
touch, presented an immediate threat of death or serious injury 
to the operator of the Lee Norse roof bolter and to the miners 
who had occasion to handle the cable. The violation was 
"significant and substantial" (Mathies, supra). 
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Operator's Size and Compliance History 

The operator is a fairly large coal producer (over two 
million tons in 1991). It has a poor compliance history, showing 
a significant number of delinquent civil penalties ($17,395) in 
the 2-year period preceding the violations in this case, and a 
significant number of violations of the same standards involved 
in this case. Indeed, some of the prior violations involve the 
same beltline and equipment. 

Considering all of the criteria in § llO(i) for assessing 
civil penalties, I find that the following penalties are 
appropriate: 

Citation No. 4029499 
Citation No. 4029500 
Citation No. 4030042 

$ 3,500 
3,500 
5,000 

$12,000 

CONCLUSIONS OF LAW 

1. The judge has jurisdiction. 

2. Respondent violated the safety standards as alleged in 
Citation Nos. 4029499, 4029500 and 4030042. 

ORDER 

WHEREFORE IT IS ORDERED that: 

1. The above citations are AFFIRMED. 

2. Within 30 days of the date of this Decision, Respondent 
shall pay civil penalties in the amount of $12,000. 

Distribution: 

v)~~~v~ 
William Fauver 
Administrative Law Judge 

Thomas A. Grooms, Esq., Office of the Solicitor, U.S. Department 
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN 
37215-2862 (Certified Mail) 

Mr. Larry Mills, c/o Mr. James H. Booth, P.O. Box 190, Lovely, KY 
41231 (Certified Mail) 

/efw 

173 



l'BDBRAL IUllB SAl'Bft DD HEALD RBVIBW COIOllSSI:OB 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 2 5 1994 

SECRETARY OF LABOR, . . DISCRIMINATION PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
On Behalf of JAMES JOHNSON, 

Complainant 
and 

UNITED MINE WORKERS OF 
AMERICA (UMWA) , 

Intervenor 
v. 

JIM WALTER RESOURCES, 
INCORPORATED, 

Respondent 

. . . . 

. . . . . . . . . . 

Docket No. SE 93-127-D 
Mine ID 01-01401 

No. 7 Mine 

DECISION 

Appearances: 

Before: 

William Lawson, Esq., Office of the Solicitor, 
U.S. Department of Labor, Birmingham, Alabama, 
for Complainant; 
David M. Smith, Esq., Mark Strength, Esq., and 
R. Stanley Morrow, Esq., Birmingham, Alabama, 
for the Respondent. 

Judge Fauver 

The Decision on November 18, 1993, held that 
Respondent discriminated against James Johnson in violation 
of Section 105(c) of the Federal Mine Safety and Health Act 
of 1977, 30 u.s.s. § 801 et seg. The discrimination included 
a two-day suspension without pay. Jurisdiction was retained 
pending a final decision on damages. 

I find that James Johnson is entitled to back pay for the 
two-day suspension (March 14 and 15, 1992) in the total amount of 
$564.70 plus interest from March 15, 1992, until the date of 
payment of the back pay. 

ORDER 

1. Within 30 days of the date of this Decision, Respondent 
shall pay James Johnson back pay of $564.70 plus interest accrued 
from March 15, 1992, until the date of payment, interest to be 
computed in accordance with the Commission's decisions 
prescribing the method of computing interest. 
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2. This Decision and the Decision of November 18, 1993, 
constitute the judge's final disposition of the issues in this 
proceeding. 

-uJ~ :+-~vtA-
William Fauver 
Administrative Law Judge 

Distribution: 

William Lawson, Esq., Office of the Solicitor, U.S. Department 
of Labor, Suite 150, Chambers Building, Highpoint Office Center, 
100 Centerview Drive, Birmingham, AL 35216 (Certified Mail) 

David M. Smith,, Esq., Mark Strength, Esq., Maynard, Cooper & 
Gale, 1901 Sixth Avenue, North, 2400 AmSouth, Harbert Plaza, 
Birmingham, AL 35203-2602 (Certified Mail) 

R. Stanley Morrow, Esq., Jim Walter Resources, P.O. Box 133, 
Brookwood, AL 35444 (Certified Mail) 

Mary Lu Jordan, Esq., United Mine Workers of America, 
900 Fifteenth St., N.W., Washington, D.C. 20005 (Certified 
Mail) 

/ml 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 

SECRETARY OF LABOR, 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 2 5 1994 

DISCRIMINATION PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

on behalf of PERRY PODDEY, 
complainant, 

Docket No. WEVA 93-339-D 

MORG CD 93-01 
v. 

TANGLEWOOD ENERGY, INC., 
Respondent 

Coal Bank No. 12 

DECISION ON DAMAGES 

On November 29, 1993, the undersigned issued a decision 
finding Respondent in violation of section 105(c) of the Act and 
directing the parties to file a stipulation regarding the amount 
due Mr. Poddey. Pursuant to this stipulation, Respondent is 
hereby ordered to pay Mr. Poddey $9,094.38. This figure 
represents the back wages due Mr. Poddey from January 7, 1993, 
through May 17, 1993 minus $4,000 received in unemployment 
compensation benefits from the state of West Virginia. It also 
includes interest calculated at the short-term federal interest 
rate on all net backpay earnings (gross backpay minus 
unemployment insurance benefits) through the end of calendar year 
1993, payment for Mr. Poddey's travel expenses related to this 
case, and compensation for one day of work missed to attend the 
hearing in this matter. 

ORDER 

Respondent is hereby ordered to pay Perry Poddey $9,094.38 
within 20 days of this decision and order. This constitutes my 
final decision in this matter. 
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Distribution: 

Heather Bupp-HaBuda, Esq., Office of the Solicitor, U. s. 
Department of Labor, 4015 Wilson Blvd., Arlington, VA 22203 
(Certified Mail) 

Paul O. Clay, Jr., Esq., Conrad and Clay, P. o. 
Drawer 958, Fayetteville, WV 25840 (Certified Mail) 

/jf 
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FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 2 6 1994 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION {MSHA), 
ON BEHALF OF 
JAMES A. WEATHERINGTON, 

Complainant 

v. 

THOMASVILLE STONE & LIME 
COMPANY, 

Respondent 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION {MSHA) , 
ON BEHALF OF 
DALE H. HOKE, 

Complainant 

v. 

THOMASVILLE STONE & LIME 
COMPANY, 

Respondent 

DISCRIMINATION PROCEEDINGS 

Docket No. PENN 93-433-DM 

NE-MD 93-01 

Docket No. PENN 93-434-DM 

NE-MD 93-02 

Thomasville Mine 

ORDER OF DISMISSAL 

Before: Judge Hodgdon 

These cases are before me on complaints of discrimination 
under Section 105{c) of the Federal Mine Safety and Health Act of 
1977, 30 u.s.c. § 815{c). The complainants, by counsel for the 
Secretary, have filed a motion to withdraw their discrimination 
complaints and to dismiss the cases. 

This motion is being made pursuant to a settlement agreement 
between the parties. In the agreement, the Respondent agreed "to 
remove, upon execution of this Agreement, any and all documents 
from all personnel and other files that it maintains on (the 
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complainants] related to the period and events at issue in this 
case" and the Complainants agreed to " withdraw the complaint of 
discrimination which was filed with the Mine Safety and Health 
Administration on October 30, 1992" and to authorize "the 
Secretary of Labor to seek dismissal of the Complaint filed with 
the Federal Mine Safety and Health Review Commission." 

It appears that the parties have carried out their 
commitments under the settlement agreement. Accordingly, the 
motion to withdraw the discrimination complaints and to dismiss 
the cases is GRANTED and the captioned cases are DISMISSED with 
prejudice. 

Distribution: 

J.~~ 
T. Todd H~~(a~n . 
Administrative Law Judge 
(703) 756-4570 

Susan M. Jordan, Esq., Office of the Solicitor, U.S. Department 
of Labor, 3535 Market street, Room 14480, Gateway Building, 
Philadelphia, Pennsylvania 19104 (Certified Mail) 

Henry Chajet, Esq., Jackson & Kelly, 2401 Pennsylvania 
Avenue, N.W., Suite 400, Washington, DC 20037 (Certified Mail) 

Thomasville Stone & Lime Company, P.O. Box 23, 
Thomasville, Pennsylvania 17364 (Certified Mail) 

Office of Special Investigation, MSHA, Metal/NonMetal, 
U.S. Department of Labor, 4015 Wilson Blvd., Arlington, 
Virginia 22203 (Certified Mail) 

Dale Hoke, R.D. #1, Box 456, Thomasville, Pennsylvania 17364 
(Certified Mail) 

James Wetherington, 418 North Franklin Street, Hanover, 
Pennsylvania 17331 (Certified Mail) 

/lbk 
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OFFICE OF ADMINISTRATIVE LA~ Jll>GES 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

JAN 3 1 1994 

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDINGS 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
Docket No. PENN 93-111 
A. C. No. 36-06967-03775 

v. 

TANOMA MINING COMPANY, aka 
TANOMA MINING COMPANY, INC., 

Respondent 

Docket No. PENN 93-112 
A. C. No. 36-06967-03773 

Tanoma 

Appearances: 

Before: 

DECISION 

Maureen A. Russo, Esquire, Office of the 
Solicitor, U.S. Department of Labor, Philadelphia, 
PA for Petitioner; 
Joseph A. Yuhas, Esquire, Barnesboro, PA for 
Respondent. 

Judge Fauver 

This is an action for civil penalties under § llO(a) of the 
Federal Mine Safety and Health Act of 1977, 30 u.s.c. § 801 et 
seq. 

Having considered the hearing evidence and the record as a 
whole, I find that a preponderance of the substantial, probative, 
and reliable evidence establishes the Findings of Fact and 
Further Findings in the Discussion below: 

FINDINGS OF FACT 

1. Respondent1 operates an underground coal mine known as 
the Tanoma Mine, which produces coal in or substantially 
affecting interstate commerce. 

2. On September 23, 1992, Federal Mine Inspector Gene T. 
Ray issued Order No. 3486015 at the Tanoma Mine, alleging in 
part: 

No guards of any kind were installed on the 
discharge roller and drive rollers of the C-1 No. 2 

1 To conform to the evidence, the caption is hereby AMENDED to 
add the following to the name of Respondent: "aka Tanoma Mining 
Company, Inc." 
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No guards of any kind were installed on the 
discharge roller and drive rollers of the C-1 No. 2 
belt drive. This belt drive had been installed on 
September 22, 1992 and coal was loaded with this drive 
on September 23, 1992 on the 12:00 a.m. to 8:00 a.m., 
shift. This condition is easily observed and the area 
had been pre-shifted. This drive is also in a location 
were responsible persons travel on a frequent basis 
during the shift and should have been observed. This 
area was a wet slippery location and persons could fall 
and come in contact with these rollers. 

After an MSHA-operator conference, the order was modified to 
read: 

Due to the results of a Health and Safety 
Conference. This order is hereby modified to show 
Section I No. 8 as deleting the first sentence and 
including the following. 

Adequate guarding was not provided for the 
discharge roller and drive rollers of the C-1 No. 2 
belt drive in that a wooden plank was attached to posts 
on each side of the belt drive that persons could reach 
over, under and around and become caught in the 
inadequately guarded rollers. This order is also 
modified to show Section I No. 9(c) as 75.1722(b) 
instead of 75.1722(a). 

The regulation cited, 30 C.F.R. § 76.1722(b), states: 

75.1722 Mechanical equipment guards. 

(b) Guards at conveyor-drive, conveyor-head, and 
conveyor-tail pulleys shall extend a distance 
sufficient to prevent a person from reaching behind the 
guard and becoming caught between the belt and the 
pulley. 

3. The operator had installed a board on each.side of the 
low belt drive. Each board, nailed to 2 posts, was about 14 feet 
long, 4 to 6 inches wide, and about 1 to 1-1/4 inches thick. 

4. On the "clearance side" of the belt drive, the 
discharge roller extended about 20 inches beyond the edge of the 
belt. The board was about 36 inches from the mine floor, and 
about 4 feet from the pinchpoint of the drive roller. Each end 
of the board extended about 6 inches from the post, leaving an 
exposed area of the belt drive of 2 or 3 feet. The discharge 
roller was not reasonably accessible to accidental contact 
because the discharge roller was above the center of the main 
belt, 56 to 57 inches above the mine floor. The nearest 
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pinchpoint on the drive rollers was about 45 or 46 inches from 
the board. A person falling under the board might reach out to 
break the fall and come in contact with a pinchpoint on a belt 
drive roller. Also, a person might fall beyond the end of the 
board and accidentally come in contact with a belt drive roller 
pinchpoint. 

5. On the "tight side" of the belt drive, the nearest 
pinchpoint of the drive rollers was about 2 feet from the board 
and the travelway was about 2 feet wide. The nearest pinchpoint 
of the discharge roller was also close to the board. Persons on 
the tight side might fall and accidentally come in contact with a 
pinchpoint of a drive or discharge roller. 

6. 
slippery. 

7. 
low belt 
the main 
period. 

The mine floor around the belt drive was wet and 

A low belt drive discharges coal onto a main belt. The 
is mobile, and usually moves in a month or two, whereas 
belt is immobile and kept in one place for a long 

a. Low belts are stopped for maintenance work 
(lubrication, adjustments, repairs, etc). Also, cleanup work 
around a low belt is usually done when the belt is stopped. 
However, at times miners may shovel or clean up around a moving 
belt. Miners travel on the clearance side of the belt and on 
less frequent occasions may have duties on the tight side of the 
belt drive. 

9. The operator used the board-and-posts method of 
guarding low belt drives for years, and continued to use this 
method after the citation was terminated. To abate the condition 
cited by Inspector Gay, the operator installed belting material 
to prevent contact with the belt drive and discharge rollers. 
However, when the low belt conveyor was moved after the citation, 
the belting material was not used and the operator resumed the 
same practice of using a board nailed to two posts as the only 
guard of the low belt drive. 

10. Before and after the citation issued by Inspector Gay, 
low belts drives were frequently inspected by MSHA but no other 
MSHA inspector cited a violation for the board-and-posts method 
of guarding a low belt drive. 

Citation No. 3708614 

11. On October 13, 1992, Federal Mine Inspector Joseph E. 
Colton issued Citation No. 3708614, alleging in part: 

Guards were not provided to prevent a person from 
contacting the rotating tail pulley of the Low belt 
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located in the 016 active section. This tail pulley 
was approximately 9 11 in diameter and centered 10 11 above 
the mine floor. Both sides of this conveyor system 
tail pulley area contained a 13" x 7 1/2" opening on 
each end of this pulley and bearing block assembly. 
And a 7 1/2" x 22 11 opening directly in front of this 
pulley. The tail piece is located 48" from the coal 
rib and the height of this entry is approximately 52 11 • 

12. on the sides of the tail pulley, there were openings 
about 13 inches by 7-1/2 inches on each end of the tail pulley 
and bearing block assembly. There also was an opening about 
7-1/2 inches by 22 inches directly in front of the pulley. 

13. Guarding for the tail pulley did not extend down the 
sides to prevent contact or to prevent a person from reaching in 
and coming in contact with pinchpoints. 

DISCUSSION, FURTHER FINDINGS AND CONCLUSIONS 

Order No. 3486015 

30 C.F.R. § 75.1722(b) provides: "Guards at conveyor-drive, 
conveyor head, and conveyor tail pulleys shall extend a distance 
sufficient to prevent a person from reaching behind and becoming 
caught between the belt and the pulley." 

The only guarding for the c-1, Number 2 belt drive was a 
four to six inch wide board on each side of the pulley, nailed on 
two posts and positioned about 36 inches from the ground. 

Each board ended about 6 inches beyond the posts, and left 
the discharge rollers exposed on both sides of the belt. The 
boards served more as a warning, rather than a guard, and plainly 
did not "extend a distance sufficient to prevent a person from 
reaching behind and becoming caught between the belt and the 
pulley." Also, as stated in the Findings, above, in places the 
boards would not prevent accidental contact with the pinchpoints. 

I therefore find a violation of§ 75.1722(b). 

The Secretary alleges that the violation was "significant 
and substantial." A "significant and substantial" violation is 
defined in § 104(d) (1) of the Act as a violation of "such nature 
as could significantly and substantially contribute to the cause 
and effect of a coal or other mine safety or health hazard." The 
Commission has developed the following test (in Mathies Coal 
Co., 6 FMSHRC 1, 3-4 (1984): 

In order to establish that a violation of a 
mandatory safety standard is significant and 
substantial • • • the Secretary of Labor must prove: 
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(1) the underlying violation of a mandatory safety 
standard; (2) a discrete safety hazard-- that is, a 
measure of danger to safety --contributed to by the 
violation; (3) a reasonable likelihood that the hazard 
contributed to will result in an injury; and (4) a 
reasonable likelihood that the injury in question will 
be of a reasonably serious nature. 

In United States Steel Mining Company, Inc., 7 FMSHRC 1125, 
1129, the Commission stated further: 

We have explained further that the third element 
of the Mathies formula "requires that the Secretary 
establish a reasonable likelihood that the hazard 
contributed to will result in an event in which there 
is an injury." U.S. Steel Mining Co., 6 FMSHRC 1834, 
1836 (August 1984). We have emphasized that, in 
accordance with the language of Section 104(d) (1), it 
is the contribution of a violation to the cause and 
effect of a hazard that must be significant and 
substantial. U.S. Steel Mining Company. Inc., 6 FMSHRC 
1866, 1868 (August 1984); U.S. Steel Mining Company, 
Inc., 6 FMSHRC 1573, 1574-75 (July 1984). 

The question of whether a violation is significant and 
substantial must be based on the particular facts surrounding the 
violation. Texasgulf, Inc., 10 FMSHRC 498 (1988); Youghiogheny & 
Ohio Coal Company, 9 FMSHRC 1007 (1987). 

I find there was a reasonable likelihood that, if the 
condition remained unabated, a miner would come in contact with a 
roller pinchpoint and suffer a serious injury. Contact could 
result from reaching out to break a fall and becoming caught 
between the belt and roller. 

I therefore find that the violation was significant and 
substantial. 

The Secretary also alleges that the violation was 
"unwarrantable" within the meaning of the Act. In Emery Mining 
Corp., 9 FMSHRC 1997, 2004 (1987), the Commission held that 
"unwarrantable" means aggravated conduct constituting more than 
ordinary negligence. Applying this test, I find that the 
Secretary has not proved an "unwarrantable" violation. The 
operator regarded the board-and-posts method as an adequate guard 
and a number of MSHA inspectors apparently had seen this type 
guard and not cited a violation. I find there was ordinary 
negligence. 

Considering all the criteria for a civil penalty in § llO(i) 
of the Act, I find that a civil penalty of $1,800 is appropriate 
for this violation. 
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Citation No. 3708614 

On each side of the tail pulley there was an opening of 
about 7-1/2 inches by 13 inches. There also was an opening in 
front of the tail pulley. I find there was a reasonable 
likelihood that, if the condition remained unabated, a miner 
would come in contact with a roller pinchpoint and suffer a 
serious 1n)ury. I therefore find that this was a "significant 
and substantial" violation. 

Considering all the criteria for a civil penalty in S llO(i) 
of the Act, I find that a civil penalty of $288 is appropriate 
for this violation. 

CONCLUSIONS OP LAW 

1. The judge has jurisdiction. 

2. Respondent violated 30 C.F.R. S 75.1722(b) as alleged in 
Order No. 3486015 with the exception of the allegation of an 
"unwarrantable" violation. 

3. Respondent violated 30 C.F.R. S 75.1722(b) as alleged in 
Citation No. 3708614. 

ORDER 

1. Order No. 3486015 is converted to a S 104(a) citation 
without an allegation of an "unwarrantable" violation and as such 
is AFFIRMED. 

2. Citation No. 3708614 is AFFIRMED. 

3. Respondent shall pay civil penalties of $2,088 within 
30 days of the date of this Decision. 

Distribution: 

a/~1 f-/MAVtA-
William Fauver 
Administrative Law Judge 

Maureen A. Russo, Esq., Office of the Solicitor, U.S. Department 
of Labor, Room 14480 Gateway Building, 3535 Market Street, 
Philadelphia, PA 19104 (Certified Mail) 

Joseph A. Yuhas, Esq., Tanoma Mining Company, 1809 Chestnut 
Avenue, Ebensburg, PA 15714 (Certified Mail) 

/ew-fb 
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